UNICEF Toolkit on Diversion and Alternatives to Detention 2009
Glossary of terms relevant to children in conflict with the law
 

[Please note: This glossary has been developed to help clarify the terms used in this toolkit. It does not reflect official UNICEF policy]
Acquitted: A child is acquitted when found not guilty of an offence by a competent authority.
Adequate records: Minimum record keeping should include each child's: name; sex; date of birth; details of parents and family members or guardians; alleged offence or reason for contact with the criminal justice system (including for arrest and detention where relevant); dates of alleged offence, arrest and detention (where relevant); place[s] of detention (if relevant); the date and reason for transfer between institutions (where relevant); and court history (where relevant). Strict confidentiality must be observed with such records.
Adjudicate: To settle a case by judicial procedure. 

Adjudication hearing: Stage in court proceedings in which arguments, testimony and evidence are presented to determine whether or not a child actually committed the alleged offence. 

Administrative detention:  Deprivation of liberty under the power or order of the executive branch of government rather than the criminal justice system. [See also ‘administrative law’ and ‘administrative justice system’]
Administrative law: Body of legislation governing the activities of public officials who, via the administrative agencies of government, implement social policies. [See also ‘administrative justice system’ and ‘administrative detention’]

Administrative justice system: Institutional framework that supports the upholding of administrative law. The institutional framework might include courts, tribunals, inquiries, complaints procedures and ombudsmen. In relation to children this might include, for example: reviewing the legitimacy and necessity of placing children in residential care, foster care, mental health or other facilities; inquiries into the conditions of care in such placements; appeals regarding immigration status, child benefit or child support. [See also ‘administrative detention’ and ‘administrative law’]
Administrative offence: Lowest level of offence, such as vagrancy, truancy, breaking municipal by-laws (ordinances), use of alcoholic beverages and, in some cases, vandalism.

Aftercare: Control, supervision and care exercised over children after leaving community-based programmes or release from detention. Aftercare may include probation, parole, counselling, enrolment in a community programme or other forms of treatment. Aftercare services are designed to support children’s return to their families and communities and to lessen the chance that they will get into trouble again. 

Age of criminal responsibility: [see ‘minimum age of criminal responsibility’]

Alternative sentence: Measure that does not involve deprivation of liberty that is imposed at the time of final disposition on a child who has been found guilty of committing an offence by the formal criminal justice system. This is also known as a ‘non-custodial sentence’.
Alternatives to detention: ‘Alternatives to detention’ refers to measures that may be imposed on children who are being formally processed through the criminal justice system that do not involve deprivation of liberty. ‘Alternatives to detention’ are also referred to as ‘alternatives to deprivation of liberty’ and ‘non-custodial measures’. These three terms mean the same thing and are interchangeable. Alternatives can be applied from the time of apprehension until final disposition for children who have not been diverted away from the formal justice system. The terms ‘alternatives to imprisonment’ (as opposed to ‘alternatives to detention’ or ‘alternatives to deprivation of liberty’) and ‘non-custodial sentencing’ (as opposed to ‘non-custodial measures’) apply specifically at the sentencing / final disposition stage.
Anti-social act/deed/behaviour: Label used to differentiate the behaviour that is damaging to the community from the crime that is defined by the law of the government. Definitions vary from country to

country and over time, but commonly imply the use of constructive sentences.2
Arrest: When someone is placed under the custody (they are not free to leave) of the police, military, intelligence or other security forces because of actual, perceived or alleged conflict with the law. 2 The criminal justice process often begins with an investigation by a police officer, either because they observe a violation of the law being committed or because such an act is reported. The police officer will generally take one of three actions at intake or arrest: 1) release the child to their parents / guardians or other family member with a warning or reprimand; 2) release the child to the parents / guardians or other family member under the condition that the child enrols in a community diversion programme; or 3) keep the child in custody and refer the matter to the appropriate court for further processing. In civil law systems the police officer – or a designated colleague at the police station - is obliged to contact the procureur (public prosecutor) for further direction as the police officer does not have the discretion to apply diversion measures themselves.
Bail: A suspect who has been arrested or charged with an offence is released by the police or court on condition that they report back at a certain date and time. Sometimes the suspect has to keep to certain conditions such as living in a particular place, not going near witnesses and/or not interfering with evidence. Sometimes the suspect has to pay a sum of money which is refunded only if they return to appear in court as ordered. However, the payment of money should be discouraged as it disadvantages children from poor backgrounds even if they will comply with the conditions of bail. A well-developed bail plan that meets the needs of the community and the child and involves the extended family will ensure compliance. If there is serious concern that the suspect will not return then they may be ‘remanded in custody’ – i.e. detained – pending further court appearance. Such pre-trial detention is grossly over-used for children in many countries, especially children in street situations.
Caution / warning: Official warning given to children in conflict with the law who admit to their guilt. Police cautioning is a form of ’first level’ or ‘informal’ diversion, and can prevent children who have committed either minor offences from spending time in detention facilities. As a condition of the caution or warning, the child may have to apologise to the victim/survivor and/or do some community work or other reparation. Police in civil law systems do not have the discretion to apply a warning without authorisation or direction from the procureur (public prosecutor).

Charge: A child is charged with an offence where the police, a law enforcement authority, the public prosecutor or a competent authority formally accuses him or her of having committed a specific offence. 
Child: For the purposes of this toolkit, the term ‘child’ refers to any person under the age of 18, in line with the UN Convention on the Rights of the Child (Article 1). Stressing the use of child-sensitive terminology, words and terms such as ‘minor’, ‘juvenile’ and ‘juvenile delinquent’ have been avoided in this toolkit, due to their negative and prejudicial connotations and the fact that they detract from the reality that the individuals involved are first and foremost children and adolescents. These terms are replaced with references to ‘child’ and ‘child in conflict with the law’. However, the term ‘juvenile’ will still be used when it is specifically mentioned by an international instrument under review or when quoting references and identifying the titles of previous researches. [It is understood that in the Spanish language the term ‘child’ (niño / niña) refers only to younger children; under-18s are therefore referred to as ‘children’ (niños / niñas) and ‘adolescents’ (adolescentes). It is also understood that some English-speaking countries such use the term ‘young people’ or ‘youth’ to refer to older children out of respect for their increasing autonomy and independence. Some people argue that this helps to promote their participation in justice processes. However, to avoid confusion, this toolkit still uses the term ‘child’ to refer to all under-18s in line with the CRC.] [See also ‘juvenile’]
Child in conflict with the law: Any child who comes into contact with law enforcement authorities because he or she has been accused of – or been found responsible for - breaking the criminal law. In this regard, it is important to bear in mind that an act suspected to be against the law does not necessarily mean that a person is guilty of an offence. To be guilty, a person must have acted with awareness of what he or she was doing, with intent, and without duress or undue influence. The term ‘child in conflict with the law’ also applies to children under the age of criminal responsibility, although – if a distinction needs to be made – they can be referred to as ‘children too young to be prosecuted’, ‘children under the minimum age for prosecution’, ‘children under the minimum age of criminal responsibility’, or ‘underage offenders’ (although there is dispute internationally as to the appropriateness of this last term: can a child be an ‘offender’ if they are too young to be criminally responsible?).
 It is essential to understand that not all children in criminal justice systems are criminals. Children may be arrested for activities that are officially criminalized in legislation but which the international human rights community calls to be decriminalized as a matter of urgency (e.g. status offences – see below). Furthermore, some children who have not engaged in criminal activity are arrested illegally. There is also a category of children who are directed to the criminal justice system because the care system is lacking. However, the present toolkit addresses the situation of children who are alleged as, accused of, or recognized as having infringed the criminal law.
 
Child in contact with the law: Any child who comes into contact with the criminal justice system as a victim/survivor, witness or in conflict with the law, and/or any child who comes into contact with the civil and/or administrative justice systems. This term is much broader than ‘child in conflict with the law’. Diversion and alternatives to detention apply specifically to children in conflict with the law, although it is recognised that many such children are also victims/survivors and/or witnesses as well.
Child justice: In some countries this term is synonymous with ‘juvenile justice’ (e.g. South Africa). In other countries this term has a much broader meaning, closer to ‘justice for children in contact with the law’ and/or ‘justice for children’. In order to avoid confusion, the term ‘child justice’ is not used in this toolkit. [See also ‘juvenile justice’, ‘child in contact with the law’ and ‘justice for children’]
Child-friendly justice: Sector–wide approach aiming to improve all
policies and practices of the justice system towards children.
 This includes legislation, norms, standards, guidelines, policies, procedures, mechanisms, provisions, institutions and bodies specifically applicable to children who come into contact with the criminal, civil or administrative justice system in any way, including as victims/survivors, witnesses and as children in conflict with the law. These aspects may or may not be framed within a separate system for children. ‘Juvenile justice’ is a similar term. However, ‘juvenile justice’ is used to refer only to children in conflict with the law, not to children who are victims/survivors or witnesses or who have contact with civil and administrative justice systems.
  
Child rights-based approach: UNICEF does not have a definition for a ‘child rights-based approach’. It relies instead on the ‘human rights-based approach to programming’
, the UNICEF Mission Statement (which indicates that the CRC is the organisation’s guiding frame of reference), and the ‘four principles’ of the CRC (non-discrimination - Article 2, the best interests of the child - Article 3, the right to life, survival and development - Article 6, and respect for the views of the child - Article 12). Essentially this means: ‘an approach which furthers the realisation of the rights of all children as set out in the CRC through programming which develops the capacity of duty-bearers to meet their obligations to respect, protect and fulfil rights and the capacity of rights-holders to claim their rights, and which is guided at all times by the principles of the right to life, survival and development, non-discrimination, the best interests of the child and respect for the views of the child.’
Child victim/survivor and child witness: These terms refer to children who have had offences committed against them or who are witnesses in relation to criminal cases. In child protection work, much progress is being made to improve access to justice and child rights-based / sensitive treatment of such children in the criminal justice system. The term ‘child victim/survivor’ is preferred in this toolkit to the term ‘child victim’. This is because the term ‘survivor’ (now widely used in relation to gender-based violence) acknowledges and reinforces children’s resilience, can assist in psychological recovery, and can reduce ‘double-victimisation’ by continued labelling with the term ‘victim’ which many see as disempowering and stigmatising. The word ‘victim’ is retained, however, because it has a specific legal meaning in many contexts, it is still widely used and recognised and, unfortunately, not all children do ‘survive’. This toolkit on diversion and alternatives only applies to children in conflict with the law. It must be remembered, however, that many children in conflict with the law are often also victims/survivors (and possibly witnesses) and this may be at the root of their offending behaviour. This is yet another reason why criminal justice systems need to deal sensitively and appropriately with children in conflict with the law, for example through the application of appropriate care and protection measures and investigation / perusal of perpetrators of crime against such children - in addition to implementing diversion or alternative sentencing measures which acknowledge this double status.
Children at risk: Children can be at risk of experiencing many forms of abuse, neglect, exploitation and crime, and many children live in situations that expose them to multiple risks. In the present context, the term is used to refer specifically to children who are at a higher risk than other children of involvement in criminal activity or offending. In assessing policies and measures intended to prevent offending and re-offending by children, an effort should be made to distinguish, to the extent possible, those who are at risk of becoming involved in or returning to criminal activities from children exposed to other risks.

Civil law: ’Civil law’ has two possible meanings: 1. One of the five main legal traditions in the world, ‘civil law’ is a legal system whereby laws are written into a systematic collection and codified, rather than being determined by judges [the five main legal traditions are: civil law, common law, customary law, religious law and mixed law]; 2. An area of either ‘civil’ or ‘common’ law systems which deals with private law (relationships between individuals) rather than public law (relationships between individuals and the state). In relation to children this can involve, for example, custody and inheritance disputes.
Civil justice system: Institutional framework (procedures, professionals, authorities and institutions) that supports the upholding of civil law.  
Community order / community service order: A court sentence to be served in the community. As part of the Community Order the court may order the child in conflict with the law to fulfil a number of requirements. These may include drug or alcohol treatment and testing, electronic monitoring (tagging), curfew, living at a specified address, unpaid work, doing or refraining from doing certain things or entering certain places, or attending certain programmes. 

Competent authority: The part of the justice system for children in conflict with the law that is responsible for making procedural or disposition decisions regarding a child’s case. 
Complaints mechanism: Any system that allows a child deprived of liberty to bring any aspect of the treatment that child has received, including violations of his or her rights, to the attention of the authority responsible for the place of detention, or any other official body established for such purpose. 
Conference / restorative justice conference / dialogue: A facilitated meeting or encounter between stakeholders involved in an offence such as victims/survivors, children in conflict with the law and perhaps families, professionals and community members. In the field of restorative justice, the terms ‘conference’ and ‘dialogue’ are increasingly preferred to the term ‘mediation’ (which assumes that parties on all sides are on the same ‘moral playing field’ and share equal blame for a situation – an assumption which can be inappropriate from the standpoint of victims/survivors).
 In some jurisdictions such as New Zealand, the court is required to refer the matter to a restorative justice conference and the conference reports back to the court with recommendations on how the matter should be dealt with.
Convicted: A child is convicted when found guilty of having committed an offence by the decision of a competent authority. 
Correctional facility: Facility for the detention of individuals convicted of criminal activity, e.g. prison, borstal, juvenile detention centre or certain ‘re-education centres’ for children.  
Criminal law (penal law): Body of law that defines criminal offences, regulates the apprehension, charging and trial of suspected persons and fixes penalties and modes of treatment applicable to convicted offenders.

Criminal justice system: Laws, procedures, professionals, authorities and institutions that apply to witnesses and victims/survivors, and to those alleged as, accused of, or recognized as having committed a criminal offence
, whether adults or children. The criminal justice system may include elements which are specific to children as victims/survivors, witnesses or in conflict with the law. Where a separate system exists for children in conflict with the law this is often referred to as a ‘juvenile justice system’ [see also ‘juvenile justice system’; ‘civil justice system’ and ‘administrative justice system’]. 
Criteria for pre-trial detention: Basic conditions which must be met in order to justify the detention of children before their trial and which must be set out in law. Such criteria might include; need to prevent further offending; need to prevent interference with witnesses and/or victims/survivors; risk of flight or risk of deciding not to reappear before the court. If detention is sought there must be evidence to support one or more of these grounds. The last criterion often discriminates against children in street situations who have no caregiver with whom to reside, leading to high numbers of such children in detention. In theory children without caregivers should be offered community placement but this is not currently possible in many countries which still lack resources and systems to help street-living children.
CUBAC: Children used by adults to commit crime.
Custodial sentence: Disposition involving deprivation of liberty.

Custody: [see ‘deprivation of liberty / detention’]
Deprivation of liberty / detention: means "any form of detention or imprisonment or the placement of a person in a public or private custodial setting, from which this person is not permitted to leave at will, by order of any judicial, administrative or other public authority."
 This includes any form of residential placement including police lock-ups, remand homes, borstal institutions, reform schools, education and re-education centres, training centres and schools, treatment centres and high-security institutions, whether they are facilities specifically for children or for adults. The term applies regardless of the reason why children are deprived of liberty, whether the declared aim is protection, rehabilitation, punishment or something else.
Detained person: “means any person deprived of personal liberty except as a result of conviction for an offence.”
 [See also ‘imprisoned person’]
Detention with adults: International standards allow for detention of children with adults only in exceptional circumstances if it is clearly in the best interests of the child (i.e. allowing a child to stay with an adult family member who has also been detained). Detention with adults may occur in police stations, in remand centres (pre-trial detention) and/or in post-sentence detention facilities. Children are considered to be detained with adults when they are kept in the same cell, the same ward or if they interact with adults during recreation periods or meal times. Girls are often detained with adult women due to lack of separate facilities and the argument that the older women provide a protective environment for the girls, which may or may not be true in particular circumstances. 
Disposition: The decision reached concerning a child’s case. Examples include, but are not limited to, a juvenile / children’s court judge deciding to dismiss the case or to order a child to participate in a drug treatment programme or perform community service. The term ‘disposition’ is preferred to the term ‘sentence’ as it covers a broader range of options and is less ‘condemnatory’ and stigmatising for children in conflict with the law. However, the term ‘disposition’ is not fully synonymous with ‘sentence’: ‘disposition’ includes dismissal of a case whereas ‘sentence’ always involves the application of certain measures. [See also ‘sentence’] Juvenile / children’s court case dispositions fall into the following categories: 
• Dismissal: An order of the court disposing of a case without conducting a trial of the issues. Dismissal may occur when there is a finding of insufficient evidence to bring the matter to trial, when no more decisions or actions are anticipated, or when the case is already being handled by another court. 

• Placement: Removing a child found to have committed an offence from the home and placing him or her elsewhere for a specified period of time, such as in a children’s care home, detention centre or other facility. 

• Probation: Placing a child found to have committed an offence under the supervision of the court. During probation, the child must maintain good behaviour, not commit another offence, and meet any other conditions the court may deem it appropriate to impose. 

• Probation before judgment: Placing a child found to have committed an offence on probation before the judge makes a final decision. Successful completion of the probation period results in a complete dismissal of the charges without any finding of involvement by the child in the offence. 

• Other: A child found to have committed an offence may be given a disposition other than placement or probation, such as requiring participation in a drug abuse treatment system, payment of fines, or performance of community service.
Disposition hearing: Hearing held after the adjudication hearing in which the judge determines the disposition of a child’s case. 

Diversion: Diversion means channelling children in conflict with the law away from judicial proceedings through the development and implementation of procedures, structures and programmes that enable many - possibly most - to be dealt with by non-judicial bodies (government or non-governmental bodies that do not form part of the formal criminal justice system), thereby avoiding the negative effects of formal judicial proceedings. Diversion can be instigated from the time of apprehension (before arrest) to any point up until the final disposition hearing (including after pre-trial detention).  A decision not to pursue a case (e.g. through lack of evidence) may be made after a formal hearing but this is not ‘diversion’: the case is simply dropped altogether. The term should not be used with regard to children who are too young to be prosecuted: if they are young to be tried, they cannot be diverted from trial. 
Drug-related offence: Intentional acts that involve the cultivation, production, manufacture, extraction, preparation, offering for sale, distribution, purchase, sale, delivery on any terms whatsoever, brokerage, dispatch, dispatch in transit, transport, importation, exportation and possession of internationally controlled drugs. It should be noted that children are often used as distributors by adults. In some countries there is increasing support for the decriminalisation of the possession of small quantities of controlled drugs.
Due process (in full: ‘due process of law’): Denotes a set of guarantees for a fair and impartial hearing in court, generally including – but by no means limited to – the defendant’s right to understand the charges

being brought, to challenge their arrest and detention (if applicable), to be considered innocent until proven guilty, to be informed of evidence held against him/her and to contest that evidence, to be represented, and to have access to judicial review of the decision.2
Group home: Place where a small group of children live and receive services at a programme facility under the supervision of adult staff. Children are not detained. Group homes emphasize family-style living in a home-like atmosphere. Although many children living in group homes are ordered there by the court, group homes may also house abused or neglected children who are placed there by social service agencies. 

Hearing: A court proceeding to decide on a course of action or to determine a child’s involvement or non-involvement in an offence. In making the decision arguments, witnesses and evidence are considered by a judicial officer or administrative body. It should be noted that there is a wide variety of practice internationally in this area and that States often give different names to hearings at different stages of the process. 
Immigration / migration offence: An offence relating to the legality of the entry and/or continued presence of the child and/or his or her family in the country in question, or to the legality of the current place of residence of the child and/or his or her family following internal displacement. 
Imprisoned person: “means any person deprived of personal liberty as a result of conviction for an offence.”
 [See also ‘detained person’]
Individual rehabilitation / reintegration plans: A document which outlines specific characteristics of a child’s conflict with the law which is designed to tailor rehabilitation / reintegration to each individual child. The plan should address the risks in the child’s life that led to the original conflict with the law. Should such services as substance abuse counselling, family counselling or educational support be needed, these steps would be outlined in an individual child’s plan. 

Informal justice system / non-formal justice system: Any non-state justice system excluding ‘vigilante’ justice. These terms are often confused with ‘traditional justice system’ although they are not synonymous. [See also ‘traditional justice system’].
Information systems: Procedures and structures that enable bodies or institutions that deal with children in conflict with the law to systematically record, update and retain information about those children. 
Justice for children: Approach aiming to mainstream attention to the impact on children and respect for children’s rights in all justice-related policies and decisions. This focuses on the rule of law and emphasises the need to better integrate child-friendly justice standards in broader justice and security reforms. This has implications not only for child protection programming, but also for any social, judiciary or human rights policy development.

Juvenile: A child at or below the upper age of juvenile court authority, as defined in the local jurisdiction. In most States, children aged 18 or younger fall under the jurisdiction of the juvenile court. Although the term ‘juvenile’ is still widely used – particularly in legal and judicial circles - the term ‘child’ is used wherever possible in this toolkit, i.e. unless citing specific legislation and texts or except in circumstances where the term ‘juvenile’ is required due to it having a strict legal definition within a specific context. The preferred term ‘child’ is used in order to: avoid confusion in jurisdictions where the term ‘juvenile’ extends over the age of 18 (e.g. up to the age of 21); to focus attention on the individual as a child first and foremost; and to promote child rights-based and child-sensitive approaches to processing. [See also ‘child’]
Juvenile court: A court with authority over cases involving individuals under a specified age, usually 18 years. 
Juvenile delinquency / juvenile delinquent (or ‘child delinquency / delinquent’): ‘Juvenile delinquency’ is used to refer to behaviour of children which violates the law. However, it is also used to refer to general ‘anti-social behaviour’ which may or may not be criminalised within a particular jurisdiction. Behaviour which has been criminalised might include activities prohibited to children but not to adults – such as ‘truancy’, ‘running away’ or being ‘beyond parental control’ (also known as ‘status offences’ – see below). Sometimes, as in the case of sexually exploited children or children exploited by adults for criminal purposes, the system does not differentiate between the child as the perpetrator of a crime and the child as victim/survivor of a crime. Some systems also (unjustly) consider ‘pre-delinquent’ children, who are at risk of committing an offence but have not yet done so, as already in conflict with the law. ‘Juvenile delinquency’ and ‘juvenile delinquent’ carry strong negative connotations in English which can damage the reintegration process and therefore other terms are used in this toolkit such as: ‘child in conflict with the law’ and ‘child at risk of coming into conflict with the law’.

Juvenile justice / juvenile justice system: Legislation, norms, standards, guidelines, policies, procedures, mechanisms, provisions, institutions and bodies specifically applicable to children in conflict with the law who are over the age of criminal responsibility. These aspects may or may not be framed within a separate system for children. For example, in the criminal code, special provisions may exist for children in conflict with the law although they are dealt with in an adult rather than a children’s court. This is a term which is still widely used. However, due to the negative connotations of the word ‘juvenile’, a gradual shift away from the term ‘juvenile justice’ is taking place in some regions, in favour of ‘child justice’. [See also ‘child justice’]
Legal representation / legal assistance / legal aid: ‘Legal representation’ is representation in court by a qualified lawyer (or a legally trained person who is authorised to appear in court). This is not the same as ‘legal assistance’ or advice which can be provided by NGOs, paralegals, or even offered directly through rights-based training to children in conflict with the law at any stage of the criminal justice process. ‘Legal aid’ generally refers to funding or funding schemes made available by the State or others to provide for ‘legal representation’ to all vulnerable groups in contact with the criminal, civil or administrative justice systems, whether as offenders, victims/survivors or witnesses, to ensure their effective legal protection.
Life skills: Life skills are abilities which help us to adapt and to behave positively so that we can deal effectively with the challenges of everyday life. Life skills include things like: decision-making, goal-setting, problem-solving, coping with stress, coping with emotions, negotiating friendship, interpersonal relationships, empathy (concern for others), critical thinking, resisting peer pressure and assertiveness. However, they are often confused with ‘livelihood skills’ (time management, getting a job, interview skills, computing skills, cooking, driving etc.), ‘learning (study) skills’ (reading and numeracy etc.) and ‘technical’ or ‘health skills’ (cleaning teeth, putting on a condom, road safety etc.).

Mediation / victim-offender mediation: A process in which a neutral person assists two or more people to resolve a conflict and reach a solution acceptable to all sides. This is commonly used in restorative justice processes as a diversion measure or an alternative to court proceedings. It is also common to many traditional justice systems. Victim-offender mediation brings the victim/survivor of a crime together with the offender for mediation, provided that the offender has admitted guilt to the offence (without pressure) and that both sides agree to take part. Mediation does not have to be face-to-face: ‘shuttle’ mediation and letter-writing are some examples of indirect mediation. The terms ‘conference’, ‘conferencing’ or ‘dialogue’ are increasingly preferred to the term ‘mediation’ (which implies that parties on all sides are on the same ‘moral playing field’ and share equal blame for a situation – an assumption which can be inappropriate from the standpoint of victims/survivors).
  [See also ‘conference’]
Minimum age of criminal responsibility: This is the lowest age at which the criminal justice system deems a child can be held responsible for his/her own behaviour and can therefore be found guilty in a court. Under this age children are not considered to have the capacity to infringe penal law.
 Penal codes often make exceptions to the minimum age in cases of very serious crimes. There is great debate internationally about what the minimum age of criminal responsibility should be – or even if there should be a set age, especially given that a child’s developmental age (especially cognitive, moral and social development) may not necessarily correspond to their age in years. The Committee on the Rights of the Child General Comment No. 10 (2007) on ‘Children’s rights in juvenile justice’ states that “a minimum age of criminal responsibility below the age of 12 years is considered by the Committee not to be internationally acceptable. States parties are encouraged to increase their lower MACR to the age of 12 years as the absolute minimum age and to continue to increase it to a higher age level” (paragraph 32). There is some interest in introducing the term and concept of ‘minimum age of prosecution’ rather than ‘minimum age of criminal responsibility’ (which is considered confusing “because in many countries juvenile justice systems are based on the principle that children do not have ‘criminal responsibility’”
).  New Zealand, for example, has an age of criminal responsibility of 10 but the age for prosecution is 14, (except for murder or manslaughter where the age of prosecution is 10).

Non-formal justice system: [see ‘informal justice system’]
Non-residential programme: Programme that provides services to children who live at home or in the community and report to the programme on a daily basis or as scheduled (as opposed to a ‘residential’ programme – see below). Children in such a programme require more attention than that provided by probation and aftercare services. Often the programme operates its own education programme through the local school district. 

Offence: An act punishable by the law by virtue of the legal system in question. 
Penal law: [see ‘criminal law’]

Positive sentencing: Determining a constructive measure whose components are considered most likely to respond effectively to the individual child’s specific needs and circumstances with a view to avoiding his/her future recourse to behaviour resulting in conflict with the law.2
Pre-trial detention: The period when children are deprived of liberty between the moment of being charged and the moment of being sentenced. Such deprivation of liberty must be used only as a last resort, must be the least restrictive in the circumstances and must be ordered by a competent authority. Diversion away from formal proceedings is strongly encouraged, as it allows for release from pre-trial detention as early as possible. Pre-trial detention includes: detention in police cells following arrest and before the first assessment of the case before a competent authority; and detention in remand facilities following the first hearing of the case before a competent authority but prior to the final disposition hearing. Over-use and abuse of pre-trial detention is a cause for great concern internationally. In many countries children can spend months and even years in pre-trial detention whilst awaiting final disposition of their cases. Children in street situations are particularly vulnerable to this. [See also ‘criteria for pre-trial detention’ and ‘time limits for pre-trial detention’]
Probation / supervision: Non-custodial measure involving the monitoring and supervision of a child whilst he or she remains in the community as well as guidance and assistance. A competent authority, the public prosecutor, the social welfare service or a probation officer usually supervises probation. Probation may be employed as a measure on its own, or following a custodial sentence. During probation, the young person must maintain good behaviour, not commit another offence, and meet any other conditions the court may deem appropriate to impose. Precise definitions vary.

Probation officer: Government official responsible for supervising a period of probation. He or she is often in charge of conducting an assessment of the child and referring him or her to appropriate counselling, education and reintegration programmes. In some countries this role is performed by a social worker.
Protective custody: The placement of a person by a competent authority with a view to protecting him/her from a dangerous person or situation. 2
Protective Environment Framework (PEF): UNICEF tool for analysis and programming which defines eight broad elements that are critical to the creation of a protective environment for children. A ‘protective environment’ is where girls and boys are free from violence, exploitation, and unnecessary separation from family; and where laws, services, behaviours and practices minimize children’s vulnerability, address known risk factors, and strengthen children’s own resilience. The eight interconnected elements of the PEF work individually and collectively to strengthen protection and reduce vulnerability. They are: 1. Governmental commitment to fulfilling protection rights; 2. Legislation and enforcement; 3. Attitudes, traditions, customs, behaviour and practices; 4. Open discussion, including the engagement of media and civil society; 5. Children’s life skills, knowledge and participation; 6. Capacity of those in contact with the child; 7. Basic and Targeted Services; 8. Monitoring and oversight.
Police caution / police warning: [see ‘caution / warning’]
Proportionate: Maintaining a just, proper, balanced or comparative relationship. In justice this is often used to refer to the relationship between an offence and the response to this offence – in other words ensuring that the response is ‘reasonable’ and not an over- or an under-reaction. According to the CRC (Article 40.4): “A variety of dispositions, such as care, guidance and supervision orders; counselling; probation; foster care; education and vocational training programmes and other alternatives to institutional care shall be available to ensure that children are dealt with in a manner appropriate to their well-being and proportionate both to their circumstances and the offence.”  According to the Beijing Rules (Rule 17.1(a)): “The reaction taken shall always be in proportion not only to the circumstances and the gravity of the offence but also to the circumstances and the needs of the juvenile as well as to the needs of the society”. 
Punishment: A penalty imposed for wrongdoing.
Recidivism: Re-offending within a certain period. Recidivism is a key indicator in evaluating the level of ‘success’ of diversion and alternatives in comparison to detention. Recidivism is often measured in relation to a time period, e.g. ‘10% of those who participated in the programme committed another crime within 12 months following completion of the programme’. However, for such findings to be valid, there needs to be rigorous methodology in place.
Rehabilitation: Restoring of a person to good health or a useful place in society, often through therapy and education. The terms ‘reintegration’ or ‘integration’ are generally preferred to ‘rehabilitation’ as the latter is thought to divert attention away from external factors and responsibilities bringing a child into conflict with the law. [See also ‘reintegration’]
(Re)integration: (Re)-establishing of roots and a place in society for children who have been in conflict with the law so that they feel part of, and accepted by, the community. This involves a process of social, economic and political reintegration, for example: through the restoring of family, peer and community relationships; and through participation in educational or livelihood activities, cultural and leisure activities, and decision-making processes. ‘Re’-integration assumes that the child was once a part of, and accepted by, the community in the past. However, in some cases the process might be more accurately described as ‘integration’ where the child is experiencing these things for the first time. [See also ‘rehabilitation’]
Remand: When a competent authority sends someone who has been accused of committing an offence back into custody or releases them on bail to await trial or continuation of their trial. [See also ‘bail’ and ‘pre-trial detention’]
Residential programme: Programme in which children live on-site in programme housing. Residential programmes do not have the security fences and security hardware typically associated with correctional or detention facilities. A residential programme, for example, could be located in a converted apartment building or a single-family home. If a child is not free to leave, then this is considered to be ‘detention’ / ‘deprivation of liberty’.
Restorative justice: The UN Basic Principles on the use of restorative justice programmes in criminal matters define it as an approach in which the victim/survivor and offender, and in some cases other persons affected by a crime, “participate actively together in the resolution of matters arising from the crime, generally with the help of a facilitator.” However, a broader definition can sometimes be more helpful, for example: restorative justice is a way of responding to criminal behaviour which emphasises repairing the harm caused by the crime and ‘restoring’ harmony as much as possible between offender, victim/survivor and society. It mainly involves some form of mediation and conflict resolution and often results in apologies, reparation, compensation and community service. In contrast to ‘retributive justice’, which focuses on punishing the offender via a two-way relationship (offender and state), ‘restorative justice’ addresses harm, needs, accountability and obligations via a three-way relationship (offender, victim/survivor and society). Restorative justice: makes the offender responsible for reparation of harm caused by the offence; gives the offender an opportunity to prove his/her positive capacity and qualities; tackles guilt feelings in a positive way; and involves others who have a role in conflict resolution including victims/survivors, parents, extended family members, schools and peers. 
Retributive justice: A form of justice, which asserts that a legitimate moral response to crime is proportionate punishment, irrespective of whether this will achieve positive social consequences.2
Sentence: Final decision, notwithstanding any right of appeal, by a competent authority about a child’s case ruling that the child shall be subject to certain measures. [See also ‘disposition’]
Social inquiry report: This is an assessment of an accused person's current and past social circumstances and their need and motivation for treatment or other alternative forms of non-custodial care (e.g. community work order, probation). A social enquiry report is often a pre-requisite to enable juvenile / children’s court judges to use their discretion in disposing of children’s cases in the most appropriate way. However, it is often overburdened and under-resourced social service departments or probation office staff who are responsible for compiling these reports and in many countries they are not completed in practice. [See also ‘individual rehabilitation plan’]
Status offence: An act or behaviour that is only considered criminal if the person committing it is, or is believed to be, under the age of eighteen (i.e. it is an ‘offence’ due to their ‘status’ as a child). Typical status offences include truancy, running away from home, being out after dark or being ‘beyond parental control’. Children living on the streets are particularly vulnerable to being apprehended by police on the grounds of status offences. International guidelines call for status offences to be decriminalised.

Time limits for pre-trial detention: Time limits need to be set in legislation and strictly adhered to. Legal time limits on pre-trial detention in police custody tend to range from up to 24 to 48 hours before seeing a judge or competent authority and they should not exceed this range. There must also be a limit to the time children can spend in detention on remand (post-first hearing and pre-final disposition hearing). When times are specified they should be preceded by the phrase ‘up to’ in order to encourage early release wherever possible and to discourage detention for the full (e.g.) 48 hours, when relevant information has been obtained after only (e.g.) 30 hours and there is no longer a requirement to hold the child. [See also ‘pre-trial detention’ and ‘criteria for pre-trial detention’]
Torture: “any act by which severe pain or suffering, whether physical or mental, is intentionally inflicted on a person for such purposes as obtaining from him or a third person information or a confession, punishing him for an act he or a third person has committed or is suspected of having committed, or intimidating or coercing him or a third person, or for any reason based on discrimination of any kind, when such pain or suffering is inflicted by or at the instigation of or with the consent or acquiescence of a public official or other person acting in an official capacity.  It does not include pain or suffering arising only from, inherent in or incidental to lawful sanctions.”

Traditional justice system: Non-state justice systems which have existed since pre-colonial times.
 In some countries there is increasing overlap between traditional and state justice systems as new ways are sought to capitalise on the benefits of both and develop synergies. [See also ‘informal justice system / non-formal justice system’]
Victim-offender mediation: [see ‘mediation’]

Young person: Any person aged 18-25 years. [This needs clarification from UNICEF – if no response from UNICEF then delete]
� Many of the entries here have been adapted, updated and expanded from the UNICEF and Penal Reform International 2006 Juvenile Justice Training Manual and the 2006 UNODC/UNICEF Manual for the Measurement of Juvenile Justice Indicators.


� Adapted from Lost in the justice system: Children in conflict with the law in Eastern Europe and Central Asia, UNICEF, May 2008, Appendix 1. 


� The child under the age of criminal responsibility is in conflict with the law as the offence/crime must still be investigated and the child interviewed to establish that they are responsible. As they are below the age of criminal responsibility, criminal proceedings cannot be brought, but as a result of offending a welfare intervention may be required.


� ‘Alleged’ is when the child is under investigation, before being charged; ‘accused’ is when the child has been charged but not yet tried; ‘recognised’ is when the child has been tried and found guilty.


� Critical Mass in Juvenile Justice: Guidance Note on Juvenile Justice Programming  in the CEE-CIS Region, UNICEF Regional Office for CEE/CIS, July 2009, Annex 1.


� In some regions (e.g. the Caribbean) ‘juvenile justice’ and ‘child justice’ are used interchangeably to refer to children in conflict with the law but ‘justice for children’ is used to refer to all children in contact with the law, including victims/survivors and witnesses. Other countries and regions are against replacing ‘juvenile justice’ with ‘child justice’ on the grounds that this is too confusing with the broader ‘justice for children’ concept.


� “In keeping with the outcome document of the UN consultation at Stamford (the UN Common Understanding), a human rights based approach to programming means for UNICEF that: 


The aim of all Country Programmes of Cooperation, including in humanitarian situations, is to further the realisation of the rights of all children and women;


Human rights and child rights principles guide programming in all sectors at all phases of the programme process; and


Programmes of Cooperation focus on developing the capacities of duty-bearers, at all levels, to meet their obligations to respect, protect and fulfil rights; as well as on developing the capacities of rights-holders to claim their rights.” [UNICEF Programme Policy And Procedure Manual, Revised February 2007, pp. 5-6]


� Terminology used in Juvenile Justice System Reform Assessment, Dan O’Donnell, consultant, UNICEF Regional Office for CEE/CIS, Child Protection, February 2008.


� The Little Book of Restorative Justice, Howard Zehr and Ali Gohar, 2003, p.7.


� UNICEF Draft handbook on legislative reform – chapter on ‘juvenile justice’ (Carolyn Hamilton, October 2009).


� Adapted from the definition of ‘adult criminal justice system’ in the UNODC/UNICEF Manual on the Measurement of Juvenile Justice Indicators, Appendix 1, pp.53-55.


� UN Rules on the Treatment of Juveniles Deprived of their Liberty (JDLs) Art. 11(b).


� (UN) Body of Principles for the Protection of All Persons under Any Form of Detention or Imprisonment (1988).


� (UN) Body of Principles for the Protection of All Persons under Any Form of Detention or Imprisonment (1988).


� Adapted slightly from Critical Mass in Juvenile Justice: Guidance Note on Juvenile Justice Programming  in the CEE-CIS Region, UNICEF Regional Office for CEE/CIS, July 2009, Annex 1.


� Drawing on Hanbury, C., Life Skills: An Active Learning Handbook for Working with Street Children, VSO / MacMillan, 2002, pp.5-6.


� The Little Book of Restorative Justice, Howard Zehr and Ali Gohar, 2003, p.7.


� “If the child is too young to be prosecuted […], criminal law principles do not apply. The extent to which procedures for younger children involved in criminal activity should comply with article 40 of the CRC is not entirely clear. It is clear, however, that some other provisions of the CRC must be respected, especially the principles that no child shall be deprived of liberty arbitrarily or illegally, and that any deprivation of liberty must be the last resort and for the shortest appropriate period of time. (Art.37 (b)) This means that no underage child may be confined in a residential facility in order to prevent further involvement in criminal activity unless it is clear that other forms of assistance to the child and his or her family would not serve this purpose. In addition, any child who is deprived of liberty for this reason must be treated humanely, and has the right to challenge the legality of the deprivation of liberty in a court. (Art.37(d)).” Terminology used in Juvenile Justice System Reform Assessment, Dan O’Donnell, consultant, UNICEF Regional Office for CEE/CIS, Child Protection, February 2008.


� Terminology used in Juvenile Justice System Reform Assessment, Dan O’Donnell, consultant, UNICEF Regional Office for CEE/CIS, Child Protection, February 2008.


� Riyadh Guidelines, Guideline 56  (GA Res 45/112 of 14th December 1990): “In order to prevent further stigmatization, victimization and criminalization of young persons, legislation should be enacted to ensure that any conduct not considered an offence or not penalized if committed by an adult is not considered an offence and not penalized if committed by a young person.”


� UN Convention Against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment, Article 1.


� Stevens, J., Access to Justice in Sub-Saharan Africa, 2000, p.1.





