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DETENTION AS A LAST RESORT
By Chris Graveson – Inspector, National Co-ordinator: Youth Aid, New Zealand Police

Introduction 

1. “Detention should be used as a last resort and for the shortest period of time” is often quoted but the challenge is to develop laws and practices that actually achieve this.  
2. Many of the laws and practices relating to children in conflict with the law are historical and/or based on adult practices.  The Convention on the Rights of the Child (CRC) sets out the minimum standards that children are entitled to.  Laws and practices must be developed that are consistent with the CRC and the Beijing Rules to provide a frame work to develop Juvenile Justice Practices that are consistent with the CRC.

3. While there are different Justice models, eg adversarial, inquisitorial the practices must still be consistent with the CRC.  Some common practices that do occur to children detained are;

(a)
Once arrested the child must be kept in custody (this could be a juvenile detention centre) for a period of time until they are before the Court.
(b)
If a parent/s cannot be located the child is kept in custody even though there are adult family member (this includes extended family) who are willing, able and suitable to look after the child.

(c)
There is a reluctance to release the child to the custody of an NGO

(d)
The child is kept in detention as the parent/s or extended family do not have the financial resources to put up bail even though there is no reasonable grounds to believe the child will not answer bail.

(d)
At the time of arrest a parent or adult family member could not be located but when located the child cannot be released until they next appear in Court.

4. The issue of what is an “arrest” or when the child is in “detention”.  The definition that best describes this situation for a child is that they are not free to leave. 

Convention on the Rights of the Child

5. The CRC requires that actions concerning a child, the best interests of the child shall be the primary consideration
.  When a child is in conflict with the law the best interest of the child have to be balanced with other considerations but this must be an objective test.  It is not sufficient that you believe that you think it is in the best interest of the child that they stay are detained without evidence to prove this.  There has to be a presumption in favour of the child that the prosecuting authority must be able to produce evidence to justify detention.
6. In relation to the CRC, especially Juvenile Justice. Article 5
 is often overlooked.  The parent/s of a child has primary reasonability
 but Article 5 acknowledges the role of the extended family or community yet when a child is in conflict with the law if a parent/s is unable to be located or will not take responsibility for the child, child must remain in Detention despite other family or community members who are able to care for and control the child. 
7. As a matter of Best Practice when dealing with children in conflict with the law if the best interests of the child are to be primary consideration extended family and community members may have to be used for this to be achieved.  Laws and practices must be developed for this to occur. 

Example to assist the development of laws and practices
8. While laws can vary for a child to be arrested is should be based on one or more of the following grounds;

8.1
The Police Officer is satisfied on reasonable grounds that it is necessary to arrest the child for the purpose of

(a)
The identity of the child is not known; or
(b)
To ensure they appear before the court; or
(c)
To prevent further offending; or (this provision applies to where the offending is actually occurring such as fighting.  It does not mean that you think they may commit another offence because they have committed one offence, you must have reasonable grounds to believe that they may commit further offences.  An example of this is that the child has committed a number of offences over a short period of time)
(d)
To prevent the destruction of evidence; or (the child has concealed evidence, they have distinctive clothing by which they are identified or there may be evidence that has not been located eg a robbery and property has not been recovered)
(e)
To prevent interference with the victim/s and/or witness/es; or
(f)
The child had committed a serious offence (these offences should be specified) and the arrest is required in the public interest.

Detention

9. A child does not have to be physically restrained in any way (eg the Police officer does not have to be holding onto the child) to be in a state of detention.  The Police Officer may have just told the child to wait there or do not leave, as the child believes in these circumstances they are not free to leave they are under “arrest”.
10. Once a child is under arrest and not free to leave they are “detained”.  When a child is “detained” they are in a state of detention therefore the international standards must apply.

11. The Police Officer making the arrest and detaining the child has responsibility for the wellbeing of the child until such point the child is released, placed in detention at a Police station, children’s home or with an NGO.
12. As the child is in detention Article 37(c) of the CRC applies with the key points being;

(a)
Detention shall be used as a last resort
(b)
The Detention shall be for the shortest period of time
As Detention shall be for the shortest period possible, there must be continued on going assessment to ensure the child is released at the first opportunity in the circumstances.

Police must consider the following options
13. At the time of arrest – The offence may be minor and the parent/s or a member of the child’s family arrives at the incident (someone may have got them).  Police must consider why they would they to take the child back to the Police station?  Police can confirm the child’s identity and the child could be warned on the spot and/or follow up at a later time.
14. Child is arrested and lives close by – Take to the child to where they claim they live as if they do live there you will be able to confirm the identity of the child.  In confirming the child you will be able to ascertain the child’s circumstances and if the parent/s and if they are not available a suitable adult (could be a family member living at the address) who is willing to take responsibility of the child.  The child should be left at the address and the matter is followed up at a later time.

15. Child is arrested and taken to the Police Station – Once at the Police Station the identity of the child is confirmed and a parent, adult family member or suitable adult is prepared to take the child home.  If Diversion is not appropriate the child should be released to appear at the Juvenile Court (or whatever the process is in the jurisdiction).
15.1
The child can be released to attend at the Juvenile Court.  The parent, adult family member of suitable adult should agree to this.

15.2
The child is released with bail conditions to attend at the Juvenile Court.  The bail conditions can vary to suit the circumstances of the child and/or offending such as;
· To live at a specified address

· Not to leave the address between specified hours 

· Not to associate with specified person/s

· Not the contact the victim

· Can leave the address if accompanied by a parent or suitable adult

· To attend school

· Conditions can vary for the circumstances of the child, their family and the alleged offending.  

Experience has shown that bail conditions keep children out of detention and control their behaviour in the community.  
16. Money should not have to be put up as bail to enable a child to be released.  If the family of the child does not have the money the child is only being kept in custody because of a lack of money which is not a last resort and in consistent with article 37(c) of the CRC. Comment – It has been the New Zealand experience that with the removal of the requirement for a bail bond and surety there has been no increase in absconding. The positive experience has been with the ability to impose bail conditions children it is easier for children to be released into the community and while in the community they are better controlled.  
17. If Police are unable to release the child on bail because no parent, adult family member or suitable adult is available the child should be released into the care of NGO and if required bail conditions imposed until they attend the Juvenile Court.  
18. If while in the care of the NGO a parent, adult family member or suitable adult is located the child should be released from the custody of the NGO if the parent, adult family member or suitable adult is able to care for and control the child.
CHILD UNABLE TO BE RELEASED

19. Where the grounds for arrest still exist but the Court will now have to be satisfied that one or more of the following grounds exist;
19.1
The Court is satisfied on reasonable grounds that it is necessary to place the child detention for one or more of the following reasons;
(a)
The identity of the child is not known; or
(b)
To ensure they appear before the court; or
(c)
To prevent further offending; or (It does not mean that you think they may commit another offence because they have committed one offence, you must have reasonable grounds to believe that they may commit further offences.  It would be justifiable if the child has committed a number of offences over a short period of time and/or has further offended while on bail for previous offending)
(d)
To prevent the destruction of evidence; or (the child has concealed evidence, they have distinctive clothing by which they are identified or there may be evidence that has not been located eg a robbery and property has not been recovered)
(e)
To prevent interference with the victim/s and/or witness/es; or
(f)
The child had committed a serious offence (these offences should be specified) and the arrest is required in the public interest.

20. Because one or more of the grounds exist that the child can be placed in detention, the use of detention must be used as a last resort
.  Examples of this are;

(a)
If the identity of the child is not known then the child cannot be released but the Judge may say that once the identity of the child is established the matter can be brought back before me and bail considered. 

(b)
If it is thought the child may not appear then conditions can be put on them to prevent absconding, eg not to leave their address unless with a parent or suitable adult. If the child has a history of absconding then the Court may have little option but to remand the child in detention.

(c)
To prevent further offending it may the Court to impose conditions that mean that cannot associate with known offenders or go to an area where they offend

(d)
The destruction of evidence could apply if property has not been recovered and the child may go back to the property or evidence.

(e)
To prevent interference with a victim or witness may only required a condition of bail that they not approach the victim or witness.

(f)
If the child is charge with a serious offence that in itself should not mean they are placed in detention as you must be assumed innocent until proven guilty
.  If the Court cannot establish one or more of the criteria in (a) – (e) then the child should not be kept in detention.
21. At any time a child is in Detention and there circumstance change they should be brought back before the Court to enable evidence to be presented to the Court so the Court can consider a release from detention.

NON COMPLIACE OF A BAIL CONSTION

22. If any condition of Police or Court Bail is not complied with the child can be arrested and brought back before the Court. The Court would consider one conditions if could put in place to prevent further offending and it may be a curfew at their home address.   
Chris Graveson
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UN Convention on the Rights of the Child

Article 3

1. 
In all actions concerning children, whether undertaken by public or private social welfare institutions, courts of law, administrative authorities or legislative bodies, the best interests of the child shall be a primary consideration. 

2. 
States Parties undertake to ensure the child such protection and care as is necessary for his or her well-being, taking into account the rights and duties of his or her parents, legal guardians, or other individuals legally responsible for him or her, and, to this end, shall take all appropriate legislative and administrative measures. 

3. 
States Parties shall ensure that the institutions, services and facilities responsible for the care or protection of children shall conform with the standards established by competent authorities, particularly in the areas of safety, health, in the number and suitability of their staff, as well as competent supervision.

Article 4

States Parties shall undertake all appropriate legislative, administrative, and other measures for the implementation of the rights recognized in the present Convention. With regard to economic, social and cultural rights, States Parties shall undertake such measures to the maximum extent of their available resources and, where needed, within the framework of international co-operation.

Article 5

States Parties shall respect the responsibilities, rights and duties of parents or, where applicable, the members of the extended family or community as provided for by local custom, legal guardians or other persons legally responsible for the child, to provide, in a manner consistent with the evolving capacities of the child, appropriate direction and guidance in the exercise by the child of the rights recognized in the present Convention.

Article 37

States Parties shall ensure that: 

(a) No child shall be subjected to torture or other cruel, inhuman or degrading treatment or punishment. Neither capital punishment nor life imprisonment without possibility of release shall be imposed for offences committed by persons below eighteen years of age; 

(b) No child shall be deprived of his or her liberty unlawfully or arbitrarily. The arrest, detention or imprisonment of a child shall be in conformity with the law and shall be used only as a measure of last resort and for the shortest appropriate period of time; 

(c) Every child deprived of liberty shall be treated with humanity and respect for the inherent dignity of the human person, and in a manner which takes into account the needs of persons of his or her age. In particular, every child deprived of liberty shall be separated from adults unless it is considered in the child's best interest not to do so and shall have the right to maintain contact with his or her family through correspondence and visits, save in exceptional circumstances; 

(d) Every child deprived of his or her liberty shall have the right to prompt access to legal and other appropriate assistance, as well as the right to challenge the legality of the deprivation of his or her liberty before a court or other competent, independent and impartial authority, and to a prompt decision on any such action. 

Article 40

1. 
States Parties recognize the right of every child alleged as, accused of, or recognized as having infringed the penal law to be treated in a manner consistent with the promotion of the child's sense of dignity and worth, which reinforces the child's respect for the human rights and fundamental freedoms of others and which takes into account the child's age and the desirability of promoting the child's reintegration and the child's assuming a constructive role in society. 

2. 
To this end, and having regard to the relevant provisions of international instruments, States Parties shall, in particular, ensure that: 

(a) No child shall be alleged as, be accused of, or recognized as having infringed the penal law by reason of acts or omissions that were not prohibited by national or international law at the time they were committed; 

(b) Every child alleged as or accused of having infringed the penal law has at least the following guarantees: 

(i) 
To be presumed innocent until proven guilty according to law; 

(ii) To be informed promptly and directly of the charges against him or her, and, if appropriate, through his or her parents or legal guardians, and to have legal or other appropriate assistance in the preparation and presentation of his or her defence; 

(iii) To have the matter determined without delay by a competent, independent and impartial authority or judicial body in a fair hearing according to law, in the presence of legal or other appropriate assistance and, unless it is considered not to be in the best interest of the child, in particular, taking into account his or her age or situation, his or her parents or legal guardians; 

(iv) Not to be compelled to give testimony or to confess guilt; to examine or have examined adverse witnesses and to obtain the participation and examination of witnesses on his or her behalf under conditions of equality; 

(v) If considered to have infringed the penal law, to have this decision and any measures imposed in consequence thereof reviewed by a higher competent, independent and impartial authority or judicial body according to law; 

(vi) To have the free assistance of an interpreter if the child cannot understand or speak the language used; 

(vii) To have his or her privacy fully respected at all stages of the proceedings. 

3. 
States Parties shall seek to promote the establishment of laws, procedures, authorities and institutions specifically applicable to children alleged as, accused of, or recognized as having infringed the penal law, and, in particular: 

(a) The establishment of a minimum age below which children shall be presumed not to have the capacity to infringe the penal law; 

(b) Whenever appropriate and desirable, measures for dealing with such children without resorting to judicial proceedings, providing that human rights and legal safeguards are fully respected. 

4. 

A variety of dispositions, such as care, guidance and supervision orders; counselling; probation; foster care; education and vocational training programmes and other alternatives to institutional care shall be available to ensure that children are dealt with in a manner appropriate to their well-being and proportionate both to their circumstances and the offence. 

� Abbreviated version of CRC Article 3.1, see appendix 1 for full version. 


� See Appendix 1 for full wording of Article 5


� Article 3.2


� Article 37(c) CRC.


� CRC Article 40(2)(b)(i) 
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